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I. INTRODUCTION 
 

In some jurisdictions, an insurer that breaches its duty to defend is estopped from denying 
coverage for a settlement or judgment. The contours of the estoppel doctrine vary among the 
jurisdictions in which it is recognized, and estoppel is a risk in numerous situations that may not 
be immediately evident to an insurer or insured. Depending on the jurisdiction, even an insurer 
that defends its insured may be estopped from denying coverage if it issued a defective 
reservation of rights letter, improperly interfered with the defense of a claim, provided an 
ineffective defense, or waited too long to start defending a claim or filing a declaratory judgment 
action.  This article addresses the law of estoppel across the country and recent developments.  
We also provide several suggestions for insurers and counsel to consider when evaluating 
whether to defend a claim, providing a defense, and reserving the right to deny coverage.  
Furthermore, we discuss the interplay between the estoppel doctrine and an insurer’s right to 
enforce policy conditions, policy limits, and to contest whether the amount of a settlement is 
reasonable.  Please note that this is a basic, brief, and nonexclusive summary of some of the key 
issues that should be considered and addressed in the context of the duty to defend and estoppel, 
and each situation must be addressed on a case-by-case basis with consideration of specific facts 
presented and the state of the law in the applicable jurisdiction. 

 
II. THE DUTY TO DEFEND 

 
A. When Must An Insurer Defend A Lawsuit Against Its Insured? 
 
A standard commercial general liability (“CGL”) insurance policy imposes two separate 

contractual obligations on the insurer: the duty to defend an insured in an underlying lawsuit 
“seeking” covered damages and the duty to indemnify the insured for sums that the insured is 
legally obligated to pay as covered damages. Although the precise wording of the duty-to-defend 
standard may vary slightly from jurisdiction to jurisdiction, courts across the country generally 
are in agreement that “[a]n insurer has a duty to defend an insured when the allegations in a 
complaint are reasonably susceptible of an interpretation that states or roughly sketches a claim 
covered by the policy terms.” See, e.g., Metro. Prop. & Cas. Co. v. Morrison, 951 N.E.2d 662 
(Mass. 2011). 

 
Because defense and indemnity coverage provide fundamentally different protections, 

different standards determine when the insurer is obligated to perform each of these separate 
obligations. The key difference between the duty to defend and the duty to indemnify is that the 
duty to indemnify arises only when the insured incurs covered liability based on actual facts that 
fall within the scope of coverage, whereas the duty to defend arises when the insured is sued in 
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an action where there is a possibility—no matter how remote--that the insured may incur liability 
based on facts that fall within the scope of coverage. See Burlington Ins. Co. v. Oceanic Design 
& Constr., Inc., 383 F.3d 940, 944 (9th Cir. 2004). Because mere allegations of covered facts 
trigger the duty to defend, the duty to defend arises even when the potentially covered facts 
alleged against the insured are false or groundless. See Curtis-Universal v. Sheboygan 
Emergency Med. Serv., Inc., 43 F.3d 1119, 1122 (7th Cir. 1994); Emp’rs Mut. Ins. Co. v. Cedar 
Rapids Television Co., 552 N.W.2d 639, 641 (Iowa 1996). 

 
The duty to defend is based primarily on a comparison of the facts alleged in the 

complaint and the terms of the insurance policy; whether the alleged facts are true is immaterial 
to this determination. Although a few jurisdiction restrict the duty to defend analysis to the 
factual allegations and policy provisions contained within the “eight corners” of the policy and 
underlying complaint (see, e.g., GuideOne Elite Ins. Co. v. Fielder Rd. Baptist Church, 197 
S.W.3d 305 (Tex. 2005)), most jurisdictions require an insurer to provide a defense when it is 
aware of evidence that potentially brings a claim within the scope of policy coverage, even when 
such facts are not alleged in the underlying complaint. See, e.g., Talen v. Emp’rs Mut. Cas. Co., 
703 N.W.2d 395, 406 (Iowa 2005) (Evaluation of the duty to defend requires insurer to consider 
“the pleadings of the injured party and any other admissible and relevant facts in the record”); 
Am. Gen. Fire & Cas. Co. v. Progressive Cas. Co., 799 P.2d 1113, 1116 (N.M. 1990) (“The duty 
of an insurer to defend arises from the allegations on the face of the complaint or from the known 
but unpleaded factual basis of the claim.”) 

 
B. The Insurer’s Options When An Insured Requests A Defense 
 
An insurer has three options when its insured requests a defense against an underlying 

lawsuit. In evaluating these options, the insurer must consider whether the allegations in the 
underlying suit create a duty to defend. Does the complaint, on its face, allege a potentially 
covered claim? Will the facts, if ultimately proven, support coverage? If the answer to either of 
these questions is clearly “yes,” the insurer is contractually obligated to acknowledge coverage 
and assume the defense of the suit.  And even if the answer is “no,” in most jurisdictions, the 
insurer must defend if it is aware of facts not alleged in the complaint that create the potential for 
covered liability.   

 
An insurer that chooses to assume the defense of the insured without reserving rights 

should be aware that in many jurisdictions, defending without a reservation of rights leads to a 
waiver of right to deny coverage for a judgment in the underlying action. See, e.g., Athridge v. 
Aetna Cas. & Sur. Co., 510 F. Supp. 2d 1 (D.D.C. 2007); World Harvest Church, Inc. v. 
GuideOne Mut. Ins. Co., 695 S.E.2d 6, 9 (Ga. 2010); Aloha Pac., Inc. v. California Ins. Guar. 
Ass’n, 93 Cal. Rptr. 2d 148 (Cal. Ct. App. 2000).  In some jurisdictions, an insurer that defends 
without a reservation of rights still may be able to deny coverage if the insured cannot prove that 
it was prejudiced by the insurer’s failure to issue a reservation of rights while defending the case. 
See, e.g., Whitney v. Cont’l Ins. Co., 595 F. Supp. 939 (D. Mass. 1984).  

 
The second option is to refuse to defend. This option is appropriate when there is no 

question that the facts alleged in the complaint do not fall within the scope of coverage and the 
insurer is not aware of any facts that could bring the suit within the scope of coverage. In that 
instance, the insurer has no contractual duty to defend and, therefore, may refuse to defend 
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without any adverse consequences unless the insurer’s decision was incorrect. 
 
The third option is to defend the insured under a reservation of rights. A reservation of 

rights is “the notification to the insured that the insurer will defend the insured, but that the 
insurer is not waiving any defenses it may have under the policy, and it protects an insurer from 
a subsequent attack on its coverage position on waiver or estoppel grounds.” Med. Malpractice 
Joint Underwriting Assoc. of Mass. v. Goldberg, 680 N.E.2d 1121, 1129 n.31 (Mass. 1997). 
When a suit seeks both covered and uncovered damages, an insurer may preserve the right to 
deny indemnity coverage with a timely reservation of rights while, at the same time, fulfilling its 
duty to defend. See, e.g., Transamerica Ins. Grp. v. Beem, 652 F.2d 663, 666 (6th Cir. 1981). 

 
C.  The Potential Consequences To The Insurer If It Wrongfully Refuses To 

Defend Its Insured          
 
An insurer which is found to have wrongfully refused to defend may lose the right to 

challenge the determination of liability and damages in the underlying action.  See Rucaj v. 
Progressive Ins. Co., 19 A.D.3d 270, 273 (N.Y. App. Div. 2005); Aselco, Inc. v. Hartford Ins. 
Group, 21 P.3d 1011, 1019 (Kan. Ct. App. 2001); Elliott v. Hanover Ins. Co., 711 A.2d 1310, 
1314 (Me. 1998).  Depending on the jurisdiction, if an insurer breaches the duty to defend, it 
may lose the right to contest whether the underlying settlement or judgment is covered.  If the 
insurer’s coverage decision was incorrect, the insurer will be liable for breach of contract 
damages, which include the reasonable attorney fees and costs incurred  by the insured in 
defending the underlying action.  See Am. Home Assurance Co. v. United Space Alliance, LLC, 
378 F.3d 482, 490 (5th Cir. 2004); Korte Constr. Co. v. Am. States Ins., 750 N.E.2d 764 (Ill. 
App. Ct. 2001).  In addition, an insurer that wrongfully refuses to defend also will be liable for a 
settlement or judgment in the underlying action that is within the scope of coverage and is 
reasonable and non-collusive.  See, e.g., Risely v. Interinsurance Exchange of Auto. Club, 107 
Cal. Rptr. 3d 343, 350 (Cal. Ct. App. 2010).  Significantly, and as discussed in more detail 
below, there is an ever-growing number of jurisdictions in which an insurer that wrongfully 
refuses to defend will lose the right to raise coverage defenses. 

 
In some jurisdictions, such as Illinois, if the insurer wrongfully breaches its duty to 

defend, it may be estopped from raising policy defenses to coverage, and therefore, liable for the 
full amount of a judgment or good faith settlement up to the policy limits.  See Section 4, below, 
for a more in-depth discussion of the estoppel doctrine.  However, in the majority of 
jurisdictions, an insurer’s breach of its duty to defend does not preclude the insurer from 
asserting coverage defenses.  See K2 Inv. Group, LLC v. Am. Guar. & Liab. Ins. Co., 6 N.E.3d 
1117, 1120 (N.Y. 2014); Deluna v. State Farm Fire & Cas. Co., 233 P.3d 12, 16 (Idaho 2008); 
Lee Builders, Inc. v. Farm Bureau Mut. Ins. Co., 104 P.3d 997, 1005 (Kan. Ct. App. 2005); 
McGowan v. State Farm Fire & Cas. Co., 100 P.3d 521, 527 (Colo. Ct. App. 2004); S. Guar. Ins. 
Co. v. Dowse, 605 S.E.2d 27, 29 (Ga. 2004); Elliott v. Hanover Ins. Co., 711 A.2d 1310, 1313 
(Me. 1998); Polaroid Corp. v. Travelers Indem. Co., 610 N.E.2d 912, 921-23 (Mass. 1993); 
Hogan v. Midland Nat’l Ins. Co., 476 P.2d 825, 832-33 (Cal. 1970).  The general principle 
underlying the majority rule is that the consequences imposed as a result of the breach of the 
duty to defend cannot broaden the insurer’s contractual obligation to the insured. Miller v. Elite 
Ins. Co., 161 Cal. Rptr. 322, 330 (Cal. Ct. App. 1980) (“Estoppel cannot be used to create 
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coverage under an insurance policy where coverage did not originally exist”); see also Ulico 
Cas. Co. v. Allied Pilots Ass’n, 262 S.W.3d 773, 787 (Tex. 2008); McKnight v. USAA Cas. Ins. 
Co., 871 A.2d 446, 451-52 (Del. Super. 2005) aff'd, 900 A.2d 101 (Del. 2006); Florida Mun. Ins. 
Trust v. Vill. of Golf, 850 So. 2d 544, 551 (Fla. Dist. Ct. App. 2003).  
 
III.  ESTOPPEL 

 
A. What Is Estoppel? 
 
In the law of equity, the legal principle of estoppel prevents a party from asserting 

otherwise valid legal rights against another party because the conduct of the first party, or 
circumstances to which the first party has knowingly contributed, make it unjust for those rights 
to be asserted.  Thus, when we think about the duty to defend, and an insurer’s arguable breach 
of that duty, the estoppel doctrine precludes the insurer operates to preclude the insurer from 
raising policy defenses to coverage – even those that may otherwise be valid.  It is the conduct of 
the insurer in wrongfully denying a defense that arguably makes it unjust for the policy defenses 
to be asserted and prevents it from asserting otherwise valid legal rights. 

 
B.  Requirements For Estoppel To Apply  

 
1.  Wrongful refusal to defend 

 
In a minority of jurisdictions, an insurer found to have breached its duty to defend may be 

estopped from raising policy defenses to coverage. In Illinois, the general rule of estoppel 
provides that an insurer which takes the position that a complaint potentially alleging coverage is 
not covered under a policy may not simply refuse to defend the insured.  Rather, the insurer has 
two options: it must either defend the suit under a reservation of rights or seek a declaratory 
judgment that there is no coverage.  See Emp’rs Ins. of Wausau v. Ehlco Liquidating Trust, 708 
N.E.2d 1122, 1134-35 (1999).  If the insurer fails to take either of these steps and is later found 
to have wrongfully denied coverage, the insurer is estopped from raising policy defenses to 
coverage.  Id.  In addition to Illinois, courts in Alaska, Connecticut, Montana, New Mexico, 
North Carolina, and Wisconsin have all recognized estoppel as a consequence of a wrongful 
breach of the duty to defend.  See Sauer v. Home Indem. Co., 841 P.2d 176, 182 (Alaska 1992) 
(insurer which breached duty to defend and failed to timely notify insured of its coverage denial 
was estopped from contesting coverage); Black v. Goodwin, Loomis & Britton, Inc., 681 A.2d 
293, 298-99 (Conn. 1996) (insurer which breaches duty to defend forfeits coverage defenses and 
is required to pay defense costs and judgment or reasonable settlement up to policy limits); 
Swank Enters. Inc. v. All Purpose Servs., Ltd., 154 P.3d 52, 57 (Mont. 2007) (insurer who 
unjustifiably refuses to defend is estopped from denying coverage); Pulte Home Corp. v. Am. S. 
Ins. Co., 647 S.E.2d 614, 617 (N.C. Ct. App. 2007) (insurer which, without justification refuses 
to defend its insured, is estopped from denying coverage and is obligated to pay the amount of 
any reasonable settlement made in good faith by the insured); Se. Wis. Prof’l Baseball Park Dist. 
v. Mitsubishi Heavy Indus. Am., Inc., 738 N.W.2d 87, 107 (Wis. Ct. App. 2007) (to avoid waiver 
of right to contest coverage insurer must file declaratory judgment action, enter non-waiver 
agreement, or defend under ROR and pay for independent counsel).  
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Other jurisdictions have applied estoppel in more limited circumstances.  The Supreme 
Court of New Mexico has applied estoppel only in cases where the insurer sought to deny 
coverage on the basis of the insured’s violation of policy conditions.  See, e.g., Garcia v. 
Underwriter’s at Lloyd’s London, 156 P.3d 712, 723 (N.M. 2008) (precluding insurer from 
denying coverage on the basis of insured’s alleged violation of several policy conditions and 
stating that if there was an “unjustified failure to defend by [the insurer] . . . then [it] may not 
rely on any policy defenses”); Am. Gen. Fire & Cas. Co. v. Progressive Cas. Co., 799 P.2d 1113, 
1117-18 (N.M. 1990) (“unjustified failure to defend after demand” precludes insurer’s “right to 
claim the insured settled without its consent”).  However, some federal courts, applying New 
Mexico law, have held that an insurer’s breach of the duty to defend precludes it from raising 
any defenses to coverage.  See Winters v. Transamerica Ins. Co., 194 F.3d 1321 (10th Cir. 1999) 
(unpublished); Valley Improvement Ass’n. v. U.S. Fid. & Guar. Corp., 129 F.3d 1108, 1125-26 
(10th Cir. 1997).  Accordingly, it remains unsettled in New Mexico whether an insurer which 
breaches its duty to defend is estopped from raising any coverage defenses, or merely is estopped 
from raising the defense that the insured violated a policy condition.  In Washington, the 
estoppel doctrine may be applicable when a carrier refuses or fails to defend in bad faith.  Truck 
Ins. Exch. v. Vanport Homes, Inc., 58 P.3d 276, 281 (Wash. 2002).  In order to establish bad 
faith, an insured is required to show that the insurer’s breach of its duty to defend was 
unreasonable, frivolous, or unfounded.  Kirk v. Mt. Airy Ins. Co., 951 P.2d 1124, 1126 (Wash. 
1998).  

 
The Indiana Supreme Court has yet to directly rule on the issue of estoppel.  One Indiana 

Appellate Court, citing with approval the Illinois Supreme Court decision in Ehlco, appeared to 
indicate that the estoppel doctrine may be applicable in Indiana.  See Emp’rs Ins. of Wausau v. 
Recticel Foam Corp.,716 N.E.2d 1015, 1029 fn. 16 (Ind. Ct. App. 1999) (“If an insurer fails to 
defend under a reservation of rights or to seek a declaratory judgment that there is no coverage 
and is later found to have wrongfully denied coverage, the insurer may be estopped from raising 
policy defenses to coverage”); see also Fed. Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 571 
(7th Cir. 1997) (Ind.) (holding that, under Indiana law, an insurer which delayed six months 
before notifying insured that it was declining coverage was estopped from relying on policy 
exclusion because an insurer which wrongfully denies coverage cannot “hide behind the 
language of the contract in an attempt to avoid its duty to insure”).  In a more recent case, the 
Indiana Supreme Court suggested that Indiana has not adopted the estoppel doctrine when it 
stated, in a footnote, that “an insurer may choose at its own peril not to defend or seek a 
declaratory judgment, and failure to do either is not a waiver of defenses.”  Tri-Etch, Inc. v. 
Cincinnati Ins. Co., 909 N.E.2d 997, 1001 fn.2 (Ind. 2009). 

 
In 2013, it appeared that New York’s highest court had adopted the estoppel doctrine 

following the Court of Appeal’s decision in K2 Investment Group, LLC v. American Guarantee 
& Liability Insurance Co., 993 N.E.2d 1249 (N.Y. 2013) (“K2 I”).  However, after rearguments, 
the Court of Appeals vacated K2 I in light of controlling precedent that it previously failed to 
consider.  See, K2 Inv. Group, LLC v. Am. Guar. & Liab. Ins. Co., 6 N.E.3d 1117 (N.Y. 2014) 
(“K2 II”).  The facts are as follows.  Plaintiffs brought suit against Goldan, LLC, and its two 
principals, Mark Goldman and Jeffrey Daniels, arising out of loans issued to Goldan that the 
parties failed to repay.  Plaintiffs asserted claims for legal malpractice against Daniels on the 
basis that Daniels had allegedly acted as their attorney in the loan transaction.  Daniels notified 
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his legal malpractice carrier, American Guarantee, of the malpractice claims.  American 
Guarantee declined coverage.  Daniels subsequently defaulted and Plaintiffs obtained a default 
judgment in excess of the $2 million policy limits on the legal malpractice claims only.  After the 
judgment was entered, Daniels assigned to Plaintiffs all of his rights against American 
Guarantee.  Plaintiffs then brought an action against American Guarantee for breach of contract 
and bad faith failure to settle.  American Guarantee moved for summary judgment on the basis of 
two policy exclusions. In K2 I, the Court of Appeals affirmed the lower courts’ holdings that the 
exclusions American Guarantee relied upon were inapplicable to the malpractice claims.  993 
N.E.2d at 1252-53.  The court held that American Guarantee breached its duty to defend Daniels, 
and as a result, American Guarantee was estopped from relying on the policy exclusions.  Id. at 
1253. Citing Lang v. Hanover Insurance Co., 820 N.E.2d 855 (N.Y. 2004), for the proposition 
that an insurance company which disclaims coverage where coverage is arguable and also 
declines to seek a declaratory judgment may litigate only the validity of its disclaimer and cannot 
challenge the liability or damages determination in the underlying case, the court determined that 
if the disclaimer is found to be inadequate, the insurer must indemnify the insured for any 
resulting judgment, even if policy exclusions would otherwise negate the duty to indemnify.  K2 
I, 993 N.E.2d at 1253. Accordingly, the court held that because American Guarantee breached its 
duty to defend Daniels, it was estopped from asserting the policy exclusions in the coverage 
litigation.  Id. at 1252.    

 
In K2 II, the Court of Appeals acknowledged its failure to consider controlling precedent, 

Servidone Construction Corp. v. Security Insurance Co.. of Hartford, 477 N.E.2d 441 (N.Y. 
1985), in reaching its holding in K2 I.  Servidone held that an insurer which breaches its duty to 
defend is not liable to indemnify the insured for a settlement.  K2 II, 6 N.E.3d at 1119.  Thus, 
according to the court, the holdings in K2 I and in Servidone were in conflict and could not be 
reconciled.  The court rejected the Plaintiffs’ attempt to distinguish Servidone on the basis that it 
involved a settlement between the insured and the underlying plaintiff, while the Plaintiffs had a 
judgment against Daniels, as the distinction had no bearing on the issue of whether the insurer 
could rely on policy exclusions to defeat coverage.  Id.  The court also distinguished Lang 
because the court in Lang did not have the opportunity to consider whether an insurer may lose 
its right to rely on policy exclusions. Id. at 1119-20. The court concluded that in light of the rule 
of stare decisis, the fact that other jurisdictions follow the Servidone approach, and that it had not 
been presented with any evidence that the Servidone rule was unworkable or caused significant 
injustice or hardship for insureds, it did not have any justification for overruling Servidone. Id. at 
1120.  Accordingly, the court vacated its decision in K2 I.  

 
Under Georgia law a general reservation of rights/“boilerplate” reservation of rights 

language is ineffective.  If an insurer wishes to preserve the right to deny coverage or withdraw a 
defense it should enter into a bilateral reservation of rights agreement with a policyholder rather 
than unilaterally reserving rights. See Jacore Sys., Inc. v. Cent. Mut. Ins. Co., 390 S.E.2d 876, 
878 (Ga. Ct. App. 1990).  Insureds are presumed to have consented to unilateral reservation of 
rights letters unless they specifically object to their terms. Id.  If the policyholder objects to the 
bilateral reservation, the insurer must provide a unilateral notice of its reservations, protect its 
policyholder from default, file a declaratory judgment action, and seek to stay the underlying 
action.  Interestingly, however, Georgia does not appear to recognize the estoppel doctrine when 
an insurer breaches its duty to defend.  See S. Guar. Ins. Co. v. Dowse, 605 S.E.2d 27, 29 (Ga. 
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2004).  When an insurer is found to breach the duty to defend it is bound to pay the 
settlement/judgment amount within the policy’s limits, plus expenses and attorneys’ fees.  Yet, 
the insurer does not waive its right to contest coverage. 

 
Under Georgia law an insurer may not deny coverage on certain issues while 

simultaneously reserving rights on other issues. Hoover v. Maxum Indem. Co., 730 S.E.2d 413 
(Ga. 2012), rehearing denied, July 26, 2012 (citing Morgan v. Guaranty Nat. Cos., 489 S.E.2d 
803 (Ga. 1997)).  Insurers are estopped from asserting coverage defenses not included in original 
denial letters. Hoover (citing Browder v. Aetna Life Ins. Co., 190 S.E.2d 110 (Ga. 1972)) (CGL 
insurer waived its right to assert a late notice defense when it denied coverage on other grounds 
and did not defend its insured).  In Hoover, the insured’s employee fell from a ladder and 
suffered injuries.  The insurer denied coverage for the personal injury lawsuit under the 
Employer’s Liability Exclusion in the commercial general liability policy at issue. The 
declination letter generally reserved the insurer’s rights to claim other defenses, including the 
policy’s notice provisions.  The insurer filed a declaratory judgment action seeking a declaration 
of no coverage on the exclusion but did not rely on the late notice defense.  The action was 
dismissed as it did “not lie following an outright denial of coverage.”  The Georgia Supreme 
Court stated that the “proper and safe course of action” is for an insurer “to enter upon a defense 
under a reservation of rights and then proceed to seek a declaratory judgment in its favor.”  
Hoover, supra. 

 
In Hoover, the Georgia Supreme Court explained that a reservation of rights is effective 

only when an insurer agrees to defend and later files a declaratory judgment action.  Because in 
Hoover the insurer denied and refused to defend, it waived its right to assert a late notice defense 
even though it referred to the notice requirement in its denial letter.  A federal court, relying on 
Hoover, recently held that an insurer is precluded from denying coverage for reasons not stated 
in its original coverage denial letter, even where the insurer reserved rights to assert other 
defenses before denying coverage. Moon v. Cincinnati Ins. Co., 920 F.Supp.2d 1301, 1304 
(N.D.Ga. 2013).  Thus, a pre-denial reservation of rights will not insulate an insurer from 
estoppel resulting from the failure to include certain defenses in a subsequent coverage denial. 

 
In addition, estoppel is not limited to occurrence-based policies.  In fact, in Illinois the 

estoppel doctrine has been expressly extended to claims-made policies.  See Uhlich Children’s 
Advantage Newtork v. National Union Fire Co., 929 N.E.2d 531, 541-42 (Ill. App. Ct. 2010).  In 
Uhlich, the insurer issued two successive claims-made and reported EPL policies.  A former 
employee filed an EEOC charge against the insured, Uhlich, in January 2005, during the initial 
policy period, and then in September 2005, during the subsequent policy period, filed a federal 
lawsuit against Uhlich. Uhlich reported the claim the day it received the federal complaint.  
While recognizing that occurrence policies and claims-made policies insure different risks, the 
court concluded that nothing in Ehlco limited the estoppel doctrine to occurrence-based policies. 
Id. at 541.  Consequently, the court found that the insurer’s failure to represent Uhlich under a 
reservation of rights or file a timely declaratory action estopped it from asserting a late notice 
defense.  Id. at 541-43.  

 
 
 


